
expressly i:l the Telecommunications Act of :996 (":'996 Ac':": .U'

:~s:ead, :ongress expressly and clearly preserved :he scates'

:~r:s::=::on to determine who will exercise eminent doma:n

au:~==::y and :he circumstances under which i: wi:l be

24. ~atters of a purely state or local nature should be

~and:ed in keeping with the deregulatory policies underlying :he

:396 Act. 7he FCC should not establish a regulatory scheme t~at

requires utilities to act on behalf of carriers vis-a-vis third

parties. Where the right-of-way previously established by a

utility is inadequate to serve the purpo.e. of a requesting

carrier, the issue of condemning new propereie. through eminent

domain should be left between the carrier and the state, sub;ect~

to the provisions of Section 253 of the 19'6 Act. Indirectly

bestowing upon telecommunication. carriers powers that are not

prOVided for in the Act and that are subject to local

jurisdiction is an impermis.ible approach and one which should

~ot be maintained.

25. 7he FCC cite. Section 224(h) i~ support of its position

:hat Congress contemplated requiring utiliti.s to exercise their

eminent domain authority on behalf of requesting

telecommunication.carriers. Ut S.ction 224(h) in fact

19.1

Pub. L. No. 104-104, 110 Stat. 56 (1996).

~, ~, 47 U.S.C. S 2S3(b).

III firs, RiO, , 1181.
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i~dicaees an opposi:e :~:en:ion on the par: 0: Congress. :~a:

prov:sion requires noeice :0 a::aching en:::ie! "[w]henever :~~

owner =~ a pole, due:, condui: or righ:-of-way i:;:nds := modi~v

~r a_'-_ A__" :::·---,:c.". -::-O'_'A_, d"c~_·, "'O"'dUl'~ or "'''~"·-o~ way IIU'- -- ........... ... -::r........- ...
'..lse 0: the term "in:ends" makes clear :::'a: modifica:ion :5 to =e

~ade whenever :he utility's needs require the modification or

alteration, rather chan compelled by a requese for aeeachmene.

Had Congress in:ended otherwise, it would have used language i~

Section 224(h) to reflece the significant mandatory obligation :0

make modifications or alterations at the request of a

telecommunications carrier or cable television operator that

would result from applying the FCC's interpretation of that

section.

26. Finally, the Commission must understand the

implication~ of the exercise of powers of eminent domain. In the

law governing property rights, the right of eminent domain

represenes a drastic remedy and one which is not casually

exercised by utilities. Otilities do not take their exercise of

these powers, lightly_as the condemnation of property may result

in significant disruption to property owners including, in some

cases, the displacement of people from their homes. Otilities

have a strong interest in maintaining good relationships with the

communities and customers ehat they serve and recognize that the

responsible exercise of condemnation power is critical to thoae

relaeionshipa. It is contrary to the public interest that such

~. (emphaais supplied).
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powers be extended wholesale. :~ough i~di~eetly, to an en::=ely

~ew =:ass of entity, whether O~ ~c: perm~sslb:e as a mat:e= ::

s:a:e :'aw.

27. :~ summa~/, an obligaticn :0 take i~dependent,

af:i=~ative steps to secure new rights-of-way solely for :~e

benefi: of a telecommunications carrier is an ext~aordinary

obligation and was neither contemplated nor authorized by

:ongress. Even assuming, arquando, that applicable state law

p.~it:.d a utility to exerei.e i:. right of eminent domain on

behalf of a third party telecommunications service prOVider or

cable television operator, the Commis.ion should not, as a matter

of polioy, require the exercise of such radical action on behalf

of another entity. The Commi••ion should rescind any requiremenc

that an electric utility exerci.e it. .tate law-granted powers of

eminent domain to expand its infrastructure capacity on behalf of

a third party where that capacity is insufficient to permit

access.

III. RecoD.1d.~a~lOD Is .....~...ecaua. ~. C~••10D'.
;.;isi;8 !I AJ'iCElry '., elpriqipyl

A. Th. ree's ·a~~....~ tba~ Vtil1~ies '~OY1de

AGe... ~o %atS"as~na~u.Wit!U.A 'O~1:y·'i'Y'
I)ay. Ie A.fttl~~al'Y ... C:aplric:lous .ecau. ~.
~ 'ail_ ~o '~id••o~l;. at A9-c:y
AI"ig

28. Newly promulgated Section 1.1403 of the Commis.ion'~

rules incorporates the duty to provide access to a utility'S

infrastructure:

Requests for acce•• to a utility'S pole., duct., conduits or
rights-of-way by a telecommunication. carrier or cabl.
operator must be in writing. If acee•• i. not granted
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within 45 days of the request for aceeSI, the utility ~~s:
confi~ the denial i~ wrlt:ng by the 45th day.. .UI

29. Reconsidera:i=~ o~ this sec::on is mandated because :~e

agen=y :a::ed to address this issue i~ its NPRM and failed :0

pr~v:de a~y =eascned basis :or :he requirement in i:s :;;1; RiC.

:h~s, the requirement was adopted in violation of the

A.dmi~:strative Procedure Act ("APA") .~,

30. Pursuant to Section 10 of the APA, a court will set

aside agency action found to be "arbitrary, capricioul, an abuse

of discretion, or otherwise not in accordance with the law."Ul

:n determining whether agency action il arbitrary and capricious,

a reViewing court will firlt conaider whether the agency hal

considered the relevant factora involved and whether there haa
---

been a clear error of judgment. HI The agency muat articulate a

"rational connection between the facta found and the choice

made." ll1 A reviewing court "will not lupplythe baaia for the

agency's action, but inatead rely on the reaaona advanced by the

ll' 47 C.F.R. S 1.1403. It ia unclear from the rule whether the
45-day deadline reprea.nta the amoune of time in which a utility
has to respond to a requ••t for acce.a, or whether it reprel.nts
the time allow.da ueility to grant PU.iSa1 ICS'" to it.
infrastructure. The latter interpr.tation, aa diacu•••d below,
impolel lignificant, unr.aaonabl. burd.n. upon utiliti•• , apart
from the procedural irregularities rai.ed by the requirement.

ll' 5 U.S.C. S 551 ~ aIQ.

III 5 U.S.C. S 706(2) (A).

ll' Citizen,;o fr••ery. Qy.r;oD Plrk. Ins. v. yo1p., 401 U.S.
402, 416 (1971).

ll' Ci;y of Brogking. MY. Til Co. y. F'4Irl1 CgmmuniSltign.
Corom'n, 822 F.2d 1153, 1165 (C.C. Cir. 1987) (quoting Burlington
I;U;k Line,. :M;' y. qni;ld Stat•• , 371 U.S. 156, 168 (1962)).
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algency in support of ehe action. "!I' 7he tJ'nieed Seates Supreme

:=ur: ~as "frequently reiteraeed t~at an agency must :oqen::y

~xp.'a_·.~. wn'y 1'-_ has exer~_~sed _;-_s d;s~~e·~on ;n a g~ven- ... - ..... _. .... ....
~an::.er. "llt ., :A} n agency action accompanied by an i::adequa':.e

explanaei:n constitutes arbitrary and capricious conduc:."~'

, ,...... 7he Commission's adoption of ehe 45-day access

requiremene constitutes arbitrary and capricious conduct - ,:..=:.asmuc:,_

alS :he Commission failed to provide any basis reasoned or

otherwise -- for this requirement. lll Nowhere in the

Commission's Fir't RiO does the Commission explain how it devised

the 45-day access requirement. The Commi••ion's failure in this

regard runs contrary to the APA which require. the agency to

supply a reasoned basis for why it adopts a certain rule or

rule,.~1 The lack of a rea.on.d b••i. for the Commis.ion'.

decision constitutes arbitrary and capricious d.cision makinq.lll

11' Ci;;cinnati a,II 'Ill. Co. y. Flderl1 Cowuniclljiop. Corom'n,
69 F.3d 752, 758 (6th Cir. 1995) (citacion omitt.d).

III Mobor Y,Ai;l. AI"n y. Sljiljl rlrm MYljull AUljomgbil. Ina·
~, 463 O.S. 29, t.-t9 (19.3) (citing AJj;bi.gft. T. i S.r.R. Co.
v. Wichita Id. of TrI4l,- 412 O.S. 397, 416 (1967)).

~I ftC y. RO", 806 F.2d 1081, 1088 (D.C. Cir. 19.6).

~I ~ 806 F.2d at 1088.

til Schur; Communiclljion•. In;. y. F.dlrll CommupiSllji0nl
Cgmm'n, 982 F.2d 1043, 10t9 (7th Cir. 199t).

U' Cincinnlbi a.ll r.l. Co, y, r.d.rl1 COmmuniSlhign. Cgmm'a,
69 F.3d 752 (6th Cir. 1995).
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32. ~oreover. ~he C~mmlssion's 45-day aecess requ~:e~en: :3

::0: a "::gical oucgrowch 01 :::uc of :':s or~gi:lal ~?R..'-1.:':1 :'::e

: :C:;5 =: :~e II :'ogioal ou:.g=owt.h 01 :.est. is "whet.her . . . ::.he

;ar~y} snou:j have ant.icipat.ed chat. such a re~~ire~en:.

"'.igh:. be i~t:osed. "ll'.. ~n chis inst.ance, part.ies could r.cc ~ave

anc:cipaced t.hat a 45-day acee•• requirement would be imposed, as

:he Ccmmission did noe even addre•• this is.u. in its NPRM.

While :.he Infraseruceure Owners recQgnize that an ageney's noci:e

r.eed noe i:entify every precis. proposal that the agency may

finally adopt. the notice muse specify the term. or substance of

the contemplated regulation. U1 Th. Commi•• ion adopted the

45-day aeees. rule without having di.cu•••d this contemplat.d

r~le anywhere. Had the Commi••ionaddr••••d the 45-day acee.. ~

requiremene in its NPRM, partie. would have had. an opportUnity to

respond to the prQpo.al.~1

III See qnited St••1wprk,rl of america y, MI;.hi11, 647 F.2d
:189, 1221 (D.C. Cir. 1910), ~. 4Ini.d, 453 O.S. 913 (1981).

~I Small Sefin.r 4••4 Pba"-QgwD Talk Fors' v. QDited Stat'.
~, 70S F.2d $06, 5.' (D.C. Cir. 1983) I

~, Am.risah M.4iejY AI.'n y. qnit.d Stat•• , 887 F.2d 760, 767
(7th Cir. 1989) I

~, In short, the Commi••ion fail.d to provide parti•• with
adequae. noeic. -to afford int.r••t.d parti•• a r.a.onable
opport.unity to participat. in the rule making proc•••. • [lgrida
Paw.r i Li;ht Cg, y, ynited Stlt.l, 846 F.2d 765, 777 (O,C. Cir.
1988). IIThi. requir.m.nt serve. both (1) 'to reintrodue. public
par~icipat.ion and faim... to aff.ct.d partie. aft.r governm.ntal
aut.hQrit.y has been del.gated to unrepr••entativ. Ig.neie.'i and
(2) to a••ure t.hat ehe 'agency will have before it the faets and
information r.levant to a particular admini.trativ. problem,'"
MCI Tcl.eommuniel' ion. Corp, y, Ftd,rl1 Cgmmunisa,igp' Cgmm'n, 57
F.3d 1136, 1141 (D,C. Cir. 1995) {citing Natignal AlI'P gf HgmI

(continued" . )
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33. Notwithstanding and without prejudice :0 t~eir

assertion that the adoption of :~e 4S-day requirement :s

;rccedurally defective. t~e :n:rastructure Owners submit t~at ::

:~e ex:en: :he Fe: i~tended :0 require utilities to gran:

physical access to infrastructure within 45 days, the requ~:emer.:

is overly burdensome and unreasonable. Forty-five day. l~ whic~

to g~ant physical access to a utility'S infrastructure fails to

acknowledge or recognize the amount of internal coordination

- involved in processing requests for access. Further, it provides

a utility with insufficient time to conduct the requi.ite studies

to consider reque.ts to acces., for example, studies related to.
issues of capacity, safety, reliability and g.n.rally applicable

engineering purpo.... Mor.ov.r, it is que.tionabl. wh.ther a

party se.king ace••• can obtain the n.c•••ary p.rmits or

franchises required before access may b. granted within 45 days.

Finally, this requirement is at odds with the notice of

~odi:ications requir.m.nt, that obligat•• utilities to provide

existing attaching entities with 60 day. advance notice prior to

performing any modi:~cations or alteration. to the utility'S

infrastructur•.

34. In the ca•• of on. company, simply addr••sing a reque.t

for access to its infra.tructure can take six to eight we.ks.

The process of establishing potential route., evaluating whether

iZ,I ( ••• continued)
Health Aq,ncie, v. ScbWlik.r, 690 F.2d 932, 9.9 (D.C. Cir.
1982) ) .
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:he requeseed rouee is feasible, ==.aeing a final route ~ap, a~d

per:=~:~g tbe necessary safety and eng:neering sc~dies ~n a

~ase-oy-=ase basis especially when a large number of poles :5

4S-day time :rame arbitrarily eseablished by the FCC wit~ou:

:~posing significane burdens on the utility and its resources.

7hus, the 4S-day access requiremene should be rescinded not cn~y

because i: was promulgated in Violation of the APA but also

because of the operational and administrative burdens i: would

impose on utilities.

I. Tb. Ccmc:lu.ioD tbat ADy 'rype of 8qu1p1leDt Cu •• 'lac:ed
OD • Utility" IDfra.truc:tuz. I. Ar~itra~ aD4
C:urieiou.

35. The FCC erroneou.ly failed to limit the type of ~

telecommunications equipment that may be attached under an

interpretation of Section 224 that would" afford mandatory access

:0 poles, ducts, conduits or rights-of-way. Specifically, the

FCC ~ust clarify that only wire facilities -- coaxial cable and

fiber optic facilities -- are covered by Section 224(f). Other

types of facilitie., inclUding radio antenna., satellite earth

stations, microwave di.he. and other wirele•• equipment, are not

covered by Section 224(f) .~,

36. The Pole Attachments Act, •• enacted in 197., wa.

intended to encompa•• "pole attachment." by cable operators to

poles, ducts, conduits and rights-ot-way of utilities used, in

whole or in part, for wire communications. While the 1996 Act

~, ~ Reply Comments of Infrastructure Owners at • 14.
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27

communications towers or transmis.ion facilities, which are not

~- , ~ ......
..J_ -"'1.~-ducts, conduits or rights-of-way raises a number;0:e5,

exoanded :he scope of the stat~:e :0 allow pole attachments =y

":e:'e:::ommunications carriers'l as well as cable operators,

";o:'e a::a:=-.:':'.en:. /I -=-he placement 0: any type of eo:r..:.:';ment ::::e=

37. 7he term "pole attachments" in the Pole Attachments Ac:

has referred to the stringing of coaxial cable along a utility'S

distribution pole sy.tem.~1 Any oth.r type of equipm.nt hal

not been "considered a "pole attachment." Indeed, where any other

type of equipm.ne, such a. wirel••• , ha. been placed on a ~

utility'S infra.eructure at all, it generally ha. been sited on

covered under Section 224(f) as discus••d below. Ant.nna., for

example, require siting on a plac. high.r th.n the typical

distribution pole. Thu., in practical term., utility poles,

ducts, conduits or right.-of-way are un.uited for the placement

of anything other than traditional coaxial or fiber cable

facilities. Moreover, although wire service faciliti•• typically

:ssues that were not :ntended to be covered by the Pole

Attachments Act.

III Sou, 1..a.SiI.., In th' matt,r of Igl_nt:.;ioo of $,,;ioo 19 o'f
tae Cable 1,1.yi.igp Con'um.r ';pe,s.ion 'nd Cgmpttit iOQ As; gf
:992 Annual AI......n; of ;hI SeatUl of Com;e;i;ien in ;h. Mark.;
:;r ;h, peliyery of yi4.g Prggrampinq, Fir.t R.pore, 9 F.C.~.~.
7442, 7555 (1994) ~ "Many cabl. op.~.tor. 1•••••pac. on ut~l~ty
poles in order to .tring wir•• and d.liv.r programming. The "
coneract between the caDl. op.rator and the own.r of the pole is
known as a 'pole aetachmene agr.ement.'"

:::an =oaxlal and fiber cable, including wireless equipment, :n



require distribution pole access t~ reach c~stomer homes, ot::er

:·.•~es ~~ _~a~l'1.~·...·es n'ave a '~ ~de ~~n~e of ~ct'~ns .~_ - - .... a ":::7 .... ...... - •• :erms .::

s:::~g, such as buildings, roof::ps, communlcations towers, or

38. :n spite of the definition of ~pole attachment~ ~nder

:::e ?ole Attachment Act of 1978, Congress did not see fit :0

alter the definition of a "pole attachment" for purpose. of the

:996 amendments to the Pole Attachment Act; neither should the

FCC of its own initiative expand that definition. Congress,

specifically did not include anything other than traditional wire

equipment in the definition of "pole attachments."

39. aeyond the definition of ·pole attachments,· the

definition of "utility· establishes that the statute is limited ~

to wire facilities and equipment. Under Section 224(f}, both as

originally enacted and today, Congress defined a utility as:

any person who i. a local exchange carrier or an electric,
gas, water, steam, or other public utility, and who own. or
controls poles, ducts, conduit., or other rights-of-way
used, in whole or in pare, for. lAy wir.
communi;a'ion•.... ~1 .

'!'he use of ~wire communication.- wa. in fact retained from the

previous definition of utility; Congress considered such language

and deliberately decided not to change it. Since, for purposes

of the Act, a ·utility· is a per.on utilizing pole., ducts,

~I Unlike the "push- Congr••• gave the cable television
industry, Congre.s did not ." • n.ed to grant acc.ss by c.llular
telephone companies to pol.s, ducts, conduit. or rights-of-way
because wireless facilities can be place in many different
locacions.

1" 47 U.S.C. § 224{a) (l) (emphasis added).
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=:;,~dui:s or rights -of -way II Eor any wire communicaeion, II '::-.e

a==ess ;=~vision ~e~essarily should be c:;,ns:r~ed :~ apply =~:y

Si.,;=::' '..:ses. Had C::ngress ineended :::herwise, knowing 0: :::'e

=::mmuni=at::;,ns, i: would have amended the statute :0 ref:e~: an

:n:ent :hae the Act also apply to wireless uses. al

40. 7he Pole Attachments Act covers only the attachment =:

~ire equipmene -- eo&xi&l and fiber cable -- to utilities' poles,

ducts, conduits or rights-of-way. There is nothing in the

express :anguage of the seatute, its legislative history or the

ease law to support a contrary view. Thus, the Commission must

rescind ies finding on this issue.

c. Th. C~••1OB's D.~.~~i.. ~~ a U~1l1~y May Hoe ~

a••er1ce Mba Will ~~k 18 .roat·t~ to It. l1.ctr1c
LiD.. I. Azbitrary &ad C..~1.1oua fleet. a
Pai1ur. eo Cc:.IPreheDCI hl1y til. D__ oc1ated 1f1ell
Such !grk

4l. :n addres.ing the question of whether a utility can

:mpose limitations on the clas. of workers that work in proximiey

::;, a utility'S facility, the Commis.ion determined chat:

(aJ utility may require that individual. who will work in
the proximity of-electric lin•• have the same
qualification., in t.~ of training, a. the utility'S own
worker., but the party .eeking aeee•• will be able to use
any individual worker. who meet the.e criteria. Allowing a
utility to dictate that only specific employ.e. or
contractors be u.ed would impede the acce.. that Congress

"1 h 1 f~ The Commis.ion has an obligation to con.true t e anguaqe 0
Section 224(f) as narrowly as possible given ehe cons~itutional

:aking implieaticn. of Secticn 224(f). sa, L.i.." Qa11WAr "
:aek.wannl, i W, R,R, Co, y, MQrri.tOWD, 276 0.5. 182, 192.
fl (T]he taking of private prop.r~y for public u.e i. d.emed to be
against ehe common right and authoriey so to do must b. clearly
expressed, "
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sought to bestow on telecommunications provi:iers and cab:e
=peraeors and would inevl:ably lead :: disputes over ra:es
:= be paid :0 t~e workers.

:~ ::3 ef:ort to apply a all u:.il::.ies and ..a ... ~

·_·.-..."es -"", ••- .;-.. -.--.ast-... ·'ct"re, ~~e C~mm;ss;on ~as ado t d a . . .'.... ...... .... w ... ..... p e ru.e wn:.:::.

:;n:res :undamental and significant differences between worki::.g

:':1 proximity to electric facilities and working in proximiey ::

::::er telecommunication facilities.

42. Electric facilities ar. us.d for high voltage

transmission and, thus, pose a real and significant danger to

anyone working in clo•• proximity to .uch facilities. To

minimize the risk of harm to per.ons and prop.rty, utilities tap

a pool of highly trained and experienced employ.es to perform any

required work on such facilities. The level of experience

required of an employee called upon to perform work on .lectric

facilities i~ strictly related to the grade of dang.r as.ociated

with the work. For example, any employee who works in prOXimity

:0 electric facilities in conduits may be required to have a

minl~um of ten years of experience. Qualified personnel require

a unique understandin~of the dang.rs as.ociated with the

performance of conatruction, maint.nanc. or repair work in

--

proximity to electrical wire. Personnel po•••••ing the requisite

skill and .xperience for certain .ituation. are in short supply.

Because of the hazards involved, a utility is understandably

reluctant to allow a person with unknown skills to perform highly

dangerous work. Only a person with a thorough knowledge of the
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uti~i:y's specific operacions and facilicies can safely per~:r~

scme :i~es of consc~c:~=n, maintenance and repair work.

43. :n complete d~sre9ard of the serious danger and

-~ ,. ..... _~ ... - -t~ b"":._..., 'W1~__ ••• a l._.Y associaced wich working in proximl:y ::

the Commission has fashioned a rule t~at

si~ply is unworkable on a praccical level. Most importantly,

regardless of any broad form indemnity provision, electric

u~i:ities simply cannoc sufficiently protecc chem.elves from

personal injury litigacion and the high co.t. associated wich an

electrical oucage when accidents occur a. a re.ult of work being

performed by inadequacely skilled or trained workers. aecau.e of

chis enormous financial expo.ure to utilities and their

ratepayers, it is incongruous that the Commi••ion can first

mandate access to this dangerous facility, and then eliminate the

electric utility'S ability co take certain measure. to minimize

the risk and liability this mandat~ry access may cau.e. The

Commission'S rule on worker acce.s to utility infrastructure is

unsupported by che statutory provisions relating to

nondiscriminatory ace••• and, thus, i. capricious. For this

reason, the rule muat b. re.cinded to allow the utility, in the

exercise of its b••t judgment, to adopt procedure. that it d.ems

are neces.ary to protect itself, per.ona requeating ace••• to its

infrastructure and the public in general from the dangers

associated with expo.ure to high volcage electric line.. The

ucility mu.t be allowed to dictate that, in .ome inatance., only
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::s speci:ically erained and experienced personnel ~ay ac=~ss . --
--~

O. The C=ma1••ion Improperly Incorporated Section 224(1)
into It. ae'tigR 22t(h) Aptly.i. op Cg.t-Shiripq I ••ue.

44. :~ :~e ::;st Ria, the Commission extensively disc~ssed

~cd~::=aeicn costs in ies analysis of cost-sharing under

Section 224(h), the newly enacted written notification prov~slcn.

~hi:e :~at provision mentions modifications, the only costs

addressed in Section 224(h) are accessibility co.ts.

~odi:i:ation costs are not involved. Confu.ingly ehen, the

Commission adopted a rule addres.ing modification co.t. under the

rulemaking notice to implement Section 224(h) .at

45. Clearly, the Commis.ion hal mi.read Section 224(h).

That section read.:

Any entity that ada. to or modifies it. exi.ting attachment
after such notification .hall bear a proportionate share of

III ~hat rule paraphra.e. or adopt. verbatim the language of
Section 224(i). Section 224(i) state.:

An entity that·Qbtain. an attachment to a pole,
conduit, or right-of-way shall not be required to bear
any of the co.t. of rearranging or replacing it. attachment.
if such rearrangement or replacement i. required
a. a re.ult of an additional attachment or the modification
of an exi.ting attachment sought by any other entity ....

~he Commi••ion's rule, in turn, read.:

. .. a party with a preexisting attachment to 'a pole,
conduct, duct or right-of-way shall not be required to bear
any of the co.t. of rearranging or replacing it. attachment
if such rearrangement or replacement i. nec•••itated solely
as a result of an additional attachment of the modification
of an existing attachment sought by another party.
47 C.F.R. § 1.1416.



~~e COles in~urred by :he owner in making sueh pole, d~c:.
conduit, or right o~ way aec,,'iale.~1

As ~~e ~~oted passage escaclished, Section 224(h) says noch~~;

abouc ~odi:icacion, ~earranqement, r.placemenc, or make-ready

cos:s. A disc~ssion of modification or alteracion coscs :s

appropriate in the context of a rulemaking to implemenc Sec:::n

224(i) of the Pole Attachments Act. However, Seceion 224(i) :s

not a subje~t of this proceeding. U1

46. Congress did not intend for modificaeion coses to be

governed by Section 224(h). Yet, the Commission's new rule, 47

C.F.R. 5 1.1416, doe. juat that. aeeau.e the Commia.ion hal

improperly adopted rules implementing Section 224(i) under ehe

guise of Section 224(h), it mUlt serike 47 C.r.R. 5 1.1416 a.

beyond the scope of this rule making. Any rule implemeneing

Section 224(h) must addre•• only the cOlta of acce••ibility, as

specifieally set forth by Congress in expre•• language of ehae

statutory provision.

47 U.S.C. S 224(h) (empha.i. added).

UI Firat B&O, 1 1201, n.29S2 WNote that section 224(i) wa. noe
the subjece of the Noti;•. "
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·IV. ~. PCC'. IAt.rp~.tatio= I. Imp.rmi••i~l. I.eau•• It
Violat.. Cqpq;",lpp.l IntlQ~

A. Th. R.qui~...nt for Unifor.a Application of the Rat•• ,
T.r.aI aDd Conditio:. of Ace••• I. Contrary to Law
B.e.uI. It ,.11. to Giv••tt.et to the St.tutory
R.quir...nt of Vglunt.ry 1..;tlltl;p.

~7. Sec~:~n 224(e) (:l of che 1996 Ac~ provides for

vol~~:ary r.egotiations whereby a utility and a celecommunicacl:r.s

:arr:er may negotiate and eneer into a binding agreemene for

access to che ueility's infrastructure on term. ehat bese suit

:he par~icular circum.eanc•• of both parti... Sp.cifically,

Sec:ion 224(e) (1) states that the Commi••ion will pre.cribe

regulations:

to govern the charg.. for pol. attachm.nt. used by
tel.communication. carri.r. to provide
tel.communication•••rvic•• , when tbl~'rti., flil to ~

re,oly. a di'Rut. 0YlE ,ush sbars"'·-

48. Clearly, Congr'" intend.d for utiliti•• and reque.ting

telecommunication. carrier, to voluntarily ent.r into binding,

coneractual arrangement.. Congr•••ional int.nt encouraging

~egoeiated agreem.nt., including n.goti~ted rat•• , i. cl.arly

evidenced by the Hou••/S.nate Conf.renc•.Committ••,. report

explaining ehe 1996 ACt and the am.ndment. to the Pole

Aetachment. Act enact.d th.r.und.r. That r.port .tat•• :

~h. conf.r.nce atTe.ment.mend! ••ction 224 of the
Communicationa Act by adding n.w .ub••ction (e) (1)~
par;i., to ntgpti1t' 'hi rl;". "rma. aDd Sgpditiopl (or
a::achinq to PA1.,. duS:'« c;n4ujt', and righ:.-of-way owned
or con;;olled by utili;i••. , ,~

47 U,S,C. § 224{e) (1) (empha.i. added).

III H.R. Conf. Rep. No. 458, 104th Cong., 2d Se••. 207 (1996)
(empha.is added).
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49. The concept behind neiotiated aireements also :o~por~s

~l:h :~e public policies underlying the 1996 Act. ~he 1996 Ac:

:s ::::erlced "to provide for a pro-competitive, deregulatory

. by opening all :elecommur.~:a~~o::s

:narke~5 to competition . .. 31 Even where Coniress recognized :hat

some regulation miiht be warranted during the transition period

=rom a regulated to a deregulated market place, it put in place

procedures to reduce or eliminace chat regulation where

possible .lll

50.!n its First;, BiO, the Commi••ion recognized the

deregulatory, pro-competition approach of the 1996 Act. For

example, the Commission declar.d that it would enact rules and

guideline. that are intended to "facilitat. the negotiation and ~

mutual performance of fair, pro-comp.titiv. acce•• agr••m.nt•. "

First RiO, a~ 11'3.

51. Conflicting with Congre•• '. notion of voluntary

negotiated agreements, however, the Commis.ion enacted a sp.cific

"rule" in it. Fir.t; BiO that state.:

. . . wh.r. ace... i. mandated, the rat•• , terma and
conaitioM 'of acce•• mu.t be upi!omly' appli.d to all
telecommunication. c.rri.r. and cabl. op.rators that
have or s••k ace.... Exc.pt a. specifically provid.d
h.r.in, the utility mu.t charg. all parti•• an

UI H.B. Conf. Rep. No. '58, 104 Cong., 2d 5•••. 113 (19'6).

at ~, t-a-, 47 U.S.C. S 252(a) (1) (providing that an
incumbent local exchange carri.r and a party r.qu••ting
interconnection may ent.r' into a binding agr••ment without r.gard
to ~he interconnection standards ••t forth in S.ctions 251(b) and
(c) ) .
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attaehment rate chat does not exceea the maximum amc~~:

permittea by formula we have devised for such
use . . .lll

52. Interpretea as a separate secti~n, :his Commission ,..... ~ .-...-
~~:s a~:"=ss Congress's intent, i.n promulgati~g Section 224 (e i::)

== :~e :396 Act, :~at there be voluntarily negotiatea agreemen:s.

~~ :"aces, :erms ana conaitions of aecess must be uniformly

applied to all telecommunications carriers and cable operat:rs

~~at tave or seek access, there is no reason to enter into

voluntary negotiations with other carriers.

53. In interpreting a statute, ageneie. and eourts must

look to a construetion that give. .ffeet to the statute as a

whole. U1 A con.truction that renders meaningle.s one or more

provisions of the statute mu.t be avoided, a. • . it is welJ...

settlea that, in interpreting a statute, the eourt will not look

merely to a particular clau.e in which general word. may be usea,

but will take in conneetion with it the wbg1. _;atut. . . ana

the objects and poliey of the law " 01

54. In the pre.ent context, the Commission's decision that

:he statute require. uniform application of rate., terms and

conditions for aeee•• ignor.s the 1996 Act's statutory provision

allOWing parti•• to negotiate th.ir own term.. For this rea.on,

:he agency mu.t eorreet this clear error by adopting regulations

UI Fir.t RiO, 1 1156 (empha.is added).

til qni;.d St.;•• v. poe of Oi.;ri,; of Co1umRi••; 11., 151
F.2d 609,613 (1945).

UI S;.fford y. Irigg., 444 U.S. 527, 535 (1910) (quoting Irern
v. Ouch.sn., 600.S. (19 How.) 183, 194 (1857» (emphasis added).
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:hat will enable parties e~ ~egoeiate :he rates, :erms and

==~di::=ns of their agreements.

s. Th. PCC', Pinding that the '01. Attac:aent. Act Appli••
to Tran~••iOD 'ac111t1•• I. CODtrary to the 'lain
M.apinq of the Statute ap4 thi Copgr••,ioptl Intlftt

55. :n the firs; RiO, th. Commis.ion suggested :hat

:ransmission facilities might b. covered by ~he Pole Attachmen:s

Act and declined to make a blank.t determination th.t Congress

did not intend to include such facilities und.r Section

224(f) (1) .UI That suggestion contradicts the plain m.aning of

the statute and the legislative history of the Pol. Attachm.nts

Act, as amended, both of which clearly e.tablish that Congre••

did not intend for transmis.ion faeiliti.. to b. includ.d und.r

Section 224{f).

56. Th. Pol. Attachment. Act wa••nacteel to provide the

then nascent cabl. tel.vi.ion indu.try with ace... to the

d~stribution pole. of utiliti•• , in an effort to fo.ter the

development of the CATV indu.try. Cabl. provid.rs ••••rted that

:hey required ace... to di.tribution pol.. in ord.r to wire

customer hom... Cong:e•• int.nd.d acc••• to be limit.d to

distribution pol•• ; it. int.ntion. did not chang. und.r the 1996

Act. To the contrary, had Congr••• int.nd.d to.mandat.

nondiscriminatory acc••• of tran.mi••ion faciliti•• , it would

have specifically includ.d Ntran.mi••ion faci1itie." in the

precise language it u.ed.

Uf Fir.t RiO, 1 11B4.
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57. The meaning of a statute must ~irst be sought :~ ~~~

:an~~age i~ which ~he act :s :~amed.ll' :f :hat language is

p:a~~, :hen there is no room f~r alternative construction. U'

~o~eove~, :he expression of a discre~e group of items creates an

:~ference :hat all omissions are meant to be excluded. H'

sa. aased on its plain language, the Pole Attachments Act

encompasses only "poles, ducts, conduits, and rights -of -way. !.!!I

Congress did not name, and thus did not intend to include,

transmission facilities in the scope of the· infrastructure

covered by Section 224(f).

59. ~ noted above, the 1996 Act's amendments did not

change the type of utility infrastructure covered by the original

1978 Act. For this reason, it i. appropriate to look not only t~

the 1996 Act's legislative history to glean Congre••ional intent,

but also to that of the earlier statut•. HI For example, the

~egislativ. history of the 1978 Pole Attachments Act notes that

the FCC's jurisdiction over pole attachments is triggered only

~, Wolverine fOWl; Co. y. fEBe, 963 F.2d 446, 449-450 (O.C.
Cir. 1992).

111 ~.

!II ba _'1 1.lAlp's" g.fIAl. Couru;;il y. Blilly, adm'E, EPA
and SPA, 97. ',2d 36, 41 (O,C. Circ. 1992).

£1 Additionally, worda not defined in a statute sbould be given
their ordinary or common meaning. yn.ilj'd. Stilt'. y. rtrs; of
pi',Ei;; of Co1umpi. alj a1., 151 F.2d 609, 613 (D.C. Cir. 1945),
The Infrastructure Owners are unaware of any instance in which
Congre•• has included transmi••ion facilities in the definition
of pole., duces, conduits and rights-of-way.

HI ~ g.n,rally, Blum v, Stln.on, 465 0.5. 886, 896 (1984).
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~her~ space on a utility pole has been designated and is ac:~a::y

=el~; ~sed for communications services by wire or cable. U1

7~~s, :=a~smission poles, which are not used for str~~gl~;

==~mu~:=a::=~s ~ires, would not be subject to FCC :~risdic::on

a~d :=;ica11, are not within the scope of the Act.~1

60. Moreover, in its Beson,idlration Memor.ndum Opinion and

Qr;:; revising the 1978 rate formula, the Commission stated that

., (tlhe cable television industry leases space on existing

;;str;bu:ion poles owned by electric utiliti.s and telephone

companies to attach it. coaxial cable and related equipment. nUl

Additionally, in at lea.t two other decision. addre••ing FCC ratl

calculations, the Commi.sion states that "tow.rs and extremely

tall poles" are pole plant. not normally us.d for

attachments. lll The•• reference. ar. cle.r example. of the

Commission's.interpretation that, a. the plain language of thl

statute suggests, the Pole Attachments Act doe. not apply to

transmission towers and other transmis.ion facilitie.. This

interpretation is con.i.tent with the prevailing understanding

UI S. Rep. No. 95-510 at 15, r.print,d in 1978 U.S.C.C.A.N.
109, :23.

~I ~. at 123-124.

III ~!n the Mat;'E of Amendment of Bu••• 'nd 2g1isi.. .
Ggye;nir,; :he A;t.ebmen; ot CAbl. ta••yi.igg Hardw,r. to atility
P01", 4 F.C.C.B. 4'8 (1989) (emphali. added).

III In the Mat;l; ot Capital Citi,. Cib1.. Ins. y. Mpuptaip
St.,•• T.l. lAd T.l. Co., S' lad. a19. 2d (P'P) 393, 399 n.l0
(1984); Ip ,h' Mitt,; of Lggap Ml,y~.ioQ. Ins. y. Ch••,s.al.
and Potom.s Til. Co. of WI'; Virgini., 1984 FCC Lexis 2400
(1984) .
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·..,i :h:'n the electric utili:y :"~dust:y that the term "poles II ~ear".s

~'S--'~u-'-n pole ~'y.... - ~-- ....... _w S 04••.

==rr~~: ::5 finding on t~e issue and speci:ically interpr~t :~e

?ole A::a=~~ent5 Act to excl~de transmission facilities.

c. Th. pce: Violat.el th. 'laiA t.aAgUa~. of the '01.
Attaebaant. Act to the btat It: COAelueled. that
th. U.. of aAy StDgl. 'i.e. of ~!ra.cruetur. for
Wire C~ieaCioD' Trigg.r. Ace... to All Oth.r
Ip,!;a.truc;ur.

61. :n its Fir,; RiO, the FCC di.cu•••• the i.sue of when

the mandatory acce•• provision of Section 224(f) i. triggered.

According to the Commis.ion, the definition of "utility"

addres.es that issu•. lll A "utility" -- a local .xchang•
.

carrier or an electric, ga., water, .t.am or oth.r public utility

who own. or control. pol•• , duct., conduit. or rights-of-way -- ~.

must grant acc.s. if tho•• pol•• , duet., conduit. or rights-of-

way, are "used, in whole or in part, for wire

,.,' communications. ,,!~/ Th. que.tion then b.com•• the prop.r

interpretation of the phra•• "used, in whole or in part, for wire
'// =ommunications." The Commis.ion mad. three critical finding. in

this regard.

62. First, the Commi••ion determined that the plain

language of the .tatut•••tablish.. that a "utility· may d.ny

access to it. faciliti•• if th•. utility hal r.fu••d to p.rmit AnX

wire communication. u•• of its facilities and rights-of-way.lll

III first RiO, 'S 1171-1174.

III lQ.,' 1172.

III Firs; RiO, • 1173.
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Sec~~d, :he Commission found ~hac "~he use 0: any ucili:y ~o:e.

. d .::.:::, =~r:. UJ.e or riqht-of·way for wire ~~Mmu~'~a~'~~S .~.-
.... ..,i.U ....... I....... '-_ .-=ge:-s

access :~ all poles, duccs, cQndui~s and r~gh~s-o:-way owned or

·... sed for wire communicaeions. ·,21' Third, cne Commission found

:hae :he use of poles, duces, conduit and righes·of-way for a

u:i.:'i.:y's privaee ineernal communications conseieute "wire

==mmunicaeions," t.hereby t.riggaring the acca•• requirement .:2.'

7hese :i.~dings violaee ehe Congres.ional ineene of the Pole

Attacnmencs Ace and, for ehis rea.on, are imparmi.ai~le

conser~ceion. of ehe seatute.

63. The Commis.ion relies on the us. of the phra•• "in

whole or in part" to support ita concluaions.
-...

According eo the

Commission, ehat. phra•• d.mon.trate. that Congre•• did not ineend

for a uciliey eo be ~le eo re.trict acce•• to the exace path

~sed by ehe ueility for wire communicaeion. ll' The

:~:raser~cture Owner. di.agr••.

64. Congress has addres••d the precise que.tion of whether

:he phrase "in whole. or in part" refers to (1) eh. us. of an

i.~dividual pole, in whole or in part, or (2) to the use of a

ut.ili:y's .ntir••l.ctric: di.tribution network, in whole or in

~art, for wire communication.. Although not addr••••d in the

legislat.ive history of the 1996 Act's amendmenes, Congre•• spoke

:11 ~.

!.If 1Q. , 1 1174.

!11 ~.,
, 1173.
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:0 c~e quescion in 1977, in enaceing the original role

At:ac~~en:s Act.~f 7r.ere, :=nqress :ndica:ed :~o c=ndi:~cns

pre:eden= :~ Commission :urisdic~:on over pole actach~encs;

'.i ~~ae =cmmuni:a:icr.s space be desiqr.a:ed on ~ po:e;

(2) 7hae a CA~ syscem use ~ communicaeions space, ei:~er

alone or in conjunction wieh anoeher communicacions

enticy.!if

65. 7his language escablish•• chae Congre•• ineended the

Commission's jurisdiction to be invok.d on a pole-by-pole ba.is,

noc a syseemwide basis. Plainly then, the phras. "used, in whole

or in part" refers to the us. of a .ingl. pole.

66. This interpretation of the statutory language is ~

consiseent with the underlying nature of ace••• r.quest.. Thos.

requeses are made on a specific route or segm.nt basis, depending

on the needa of the reque.ting party. Similarly, the decision as

to whether access may be granted consistent with existing

capacity, safety, reliability and generally applicable

engineering purpo••• i. made on a pole-by-pole ba.is. Even the

scatutory rate methodology recognize. variations among pole•. 

in term. of the number of attaching parti.s, the space occupied

~I Because the language in qu.stion was not amend.d by the 1996
Act'S amendment., ch••arlier legi.lativ. hi.eory i. rel.vane in
decermining ehe inc.nt of Congr•••.

U' S. Rep. No. 95-580, 95th Cong., 1st S•••. 16 (1977)
(empha.ia added); In ;,1\. Mit;,.; of Ademt;;; of Rul•• for the
RegulA;ion of Cabl. teleyi,ion Pol. At;,ehmlft;., 68 r.C.C.2d
1585, 1588 (1977).
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by each, and, to a cereain exeene, the naeure of :he services

~::e~~d over the aceachmen:s. :n sher:, a pole-by-pole

3ssess~e~c of whecher nondiscriminatory access is triggered

=ecause :~e pele, duct, conduit or right-of-way is being ~sed 1: ......-.
"'""ire COtr,munications" is fully consistent with che Congressional

i~:ent, as embodied in the legislative history of the statute.

67. :'he Commission's conseruction of the phrase "used, in

whole or in part, for wire communicaeion./f leads it to an 'access

:0 one, access to all' notion. The Infra.tructure Owners re'quest

clarification, however, that the Commi.sion has not found, in its

fi;st RiO, that the use of one QQ1a for "wire communications

triggers acce.s to duct. and sgnduit. that are not now, and never

have been, u.ed for wire communicaciona. To the exeent the

Commission has reached such a conclusion, the Infrastructure

Owners seek reconsideration of that finding.

68. The Commission hal acknowledged the unique properties

and safety considerations associated with conduits and duct.,UI

in light of which, many electric utiliti.s have declined to

permit access to the.e facilities on a blanket, nondiscriminatory

basis to ~ third party. Thus, the utility maintains strict

control over the acce•• and use of its infrastructure, all of

which is intended to be used to carry high voltage, dangerous

electric wires and related equiPment. The Commission has

acknowledged chat "denial of acce.s to all discriminates against

III First RiO, , 1149 ("The installation and maintenance of
underground facilities rai.e distince safety and reliability
concerns.") .
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